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BY CHRISTOPHER S. PITT

As I write this the week before the start 
of the new year and the start of my year as 
REBA’s president, the unusually balmy tem-
peratures outside feel like spring in New 
England. But we Bay Staters know that 
before the spring will inevitably come a 
cold and sometimes uncomfortable winter. 
No way around it. Today, REBA still feels 
the warmth of its favorable decision of last 
spring from the SJC in 
the NREIS case, a ma-
jor step forward in our 
fight against the unau-
thorized practice of law 
in Massachusetts. But 
just as a blustery winter 
is sure to be around the 
corner, here at REBA 
we look ahead to what is 
likely to be a turbulent 
and challenging year.

The foreclosure crisis presents a series of 
challenges for REBA. After a long run-up, 
the foreclosure-related bills working their 
way through the legislature are focused pri-
marily on the ongoing relations between 
lenders and delinquent borrowers, finding 
ways to prevent consumers from losing their 
homes while increasing the level of fairness 
in the mortgage process. REBA has no vested 
interest in a particular legislative outcome, ex-
cept to ensure that any new legislation result 
in a system that works. REBA’s experienced 
Legislation Committee and our Legislative 
Counsel Ed Smith monitor all pending bills 
to insure that REBA’s voice is heard.

However, the current legislative focus on 
some form of borrower/lender mediation and 
the Attorney General’s well-publicized law-
suit looking to tag the largest lenders with 
blame for some portion of the mess both 
overlook a potentially crippling title crisis. 
This problem has resulted from a decade of 
inattention in the mortgage industry to the 
level of detail that has been the hallmark of 

BY JEFFREY B. LOEB AND DAVID GLOD

Francis J. Bevilacqua thought he had 
purchased a piece of real estate from U.S. 
Bank in October of 2006. There was a fore-
closure deed of record conveying the prop-
erty to U.S. Bank, and U.S. Bank executed 
a quitclaim deed to Bevilacqua. The fore-
closure had been conducted in accordance 
with applicable conveyancing standards at 
the time (including REBA Title Standard 

58) and the closing attorney had certified 
title to Bevilacqua.

Four years later, it turned out that Bev-
ilacqua did not own the property, because 
the Supreme Judicial Court’s ruling in U.S. 
Bank v. Ibanez ( Jan. 7, 2011) indicated 
that the foreclosure had been void. Ibanez 
held that, in order to validly foreclose, the 
foreclosing entity had to be the holder of 
the mortgage at the time it published no-
tice of the foreclosure. In Bevilacqua’s case, 

the recorded assignment of the mortgage 
to the foreclosing entity had not been exe-
cuted until after notice had been published 
and the foreclosure completed.

While the Ibanez matter was pend-
ing at the SJC, Bevilacqua filed an ac-
tion in the Land Court that would have  
compelled the foreclosed-upon prior 
owner to assert his claim to the property 
or else lose it. But the Land Court held,  

BY BILL BECKMANN

There are many misconceptions about 
MERSCORP, Inc. and its subsidiary, 
Mortgage Electronic Registration Sys-
tems, Inc. (MERS), which are being used 
to support adverse litigation and potential 
legislation in Massachusetts. This article is 
intended to dispel some of these myths.

The sole purpose of MERS is to be the 
mortgagee of record, as the nominee for 
the beneficial owner of the mortgage loan. 
This basic concept underlying our business 
model is based on the well-established le-
gal principal that an agent can hold title to 
the mortgage lien on behalf of the owner 
of the indebtedness. Our innovation is that 
MERS acts as the common agent, holding 

title for all of the member lenders, servicers 
and investors using MERS. The legality of 
the MERS process in Massachusetts has 
been established in a long line of cases, 
most recently in the Culhane and Peterson 
cases in the U.S. District Court for Mas-
sachusetts; another case in the same court, 
Kiah, was recently affirmed by the U.S. 
Court of Appeals for the First Circuit.

MERSCORP operates and main-
tains an electronic registration system 
(the MERS system) that tracks changes 
in the servicing rights for, and benefi-
cial ownership of, the mortgage loan. All 
mortgages registered on the MERS sys-
tem are recorded in public land records 
and all of the recording fees are paid.  
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HERBERT W.  
VAUGHAN

Leading lawyer, 
preservationist, 
philanthropist

Herbert W. Vaughan, a pioneering real es-
tate lawyer who helped to shape the sky-
line of Boston and preserve hundreds of 
acres of conservation land throughout 

Massachusetts, died Nov. 21, 2011 at his home 
in Fox Hill Village, Westwood, Mass. He was  
91 years old.

Born in Brookline in 1920, Vaughan, known 
to his colleagues and friends as “Wiley,” received 
his undergraduate degree in philosophy from Har-
vard College in 1941. Following graduation from 
Harvard Law School in 1948, he joined the Boston 
law firm of Hale and Dorr, now known as Wilmer-
Hale. During his 47-year career at Hale and Dorr, 
Vaughan developed a reputation as a dean of the 
Boston real estate bar, while helping to oversee the 
growth of the firm into one of the nation’s stron-
gest and most successful.

See VAUGHAN, page 3
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