




T
he Boston area has lagged be-
hind the rest of the country in new 
housing construction for decades. 
Dozens of bedroom communities 

and small towns, many with roots going 
back hundreds of years, have erected 
zoning barriers in an effort to keep school 
costs down or preserving a community’s 
“character.”

But even less housing would have been 
built in the suburbs – and virtually nothing 
affordable to many working and middle 
class families – without the help of Chap-
ter 40B, advocates say.

The law is credited with spurring the 
construction of more than 56,000 new con-
dos, townhouses and apartments across 
the state since it was enacted in 1969 by 
providing a level playing field for develop-
ers typically stymied by byzantine local 
building restrictions.

But this great bulwark of the Bay 
State’s housing market is under siege as 
critics argue that the law has been misused 
by developers and is no longer needed. A 
ballot question seeks to repeal 40B next 
November.

Alarmed by the prospect of losing what 
some contend has been the most effective 
tool for creating affordable housing in one 
of the country’s most expensive housing 
markets, a budding coalition of housing 
advocates, builders, business leaders and 

academics is preparing to mount their 
own campaign to save 40B.

Led by Tripp Jones, co-
founder of think tank MassINC 
and a veteran of multiple political 
campaigns, the group is laying the 
groundwork for a statewide push 
to raise awareness about what 
40B has accomplished.

Jones said he understands that 
40B, like any law, is not perfect. But 

while there may be some concerns, in-
stead of modifying the law, critics are in-
tent on doing away with it altogether.

“The repeal is to junk it, to do away 
with it,” he said. “In my mind, that is about 
as radical and extreme reaction as you can 
have in this case.”

40B’s attractiveness for developers is 
not hard to understand given the multiple 
barriers to new construction many subur-
ban towns have erected.

Still, there are challenges to a 40B de-
velopment. Projects must meet many state 
guidelines and win approval from local 
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zoning boards of appeal. That includes 
multiple public hearings and complying 
with hundreds of pages of state regula-
tions, 40B supporters note.

At least 20-25 percent of any new 40B 
housing development has to meet state 
affordability guidelines, which include 
mandatory 30-year restrictions on rental 
rates and resale value, with terms of 99 
years or in perpetuity not being uncom-
mon now either, said Aaron Gornstein, 
executive director of Citizens’ Housing 
and Planning Association. (The maximum 
a three bedroom home can be sold for is 
$170,000, though the actual price varies 
from region to region and can be lower in 
some cases.)

“There is no economically zoned land 
to speak of in Eastern Massachusetts,” 
said Andrew Chaban, chief executive of 
Princeton Properties, a major developer 
of rental housing. “40B is a mechanism 
to sit down at the table with the commu-
nity.”

Proof is in the Figures
Supporters of housing law say they 

have the numbers to prove their case.
New housing developments built 

under 40B account for more than 70 per-
cent of all the subsidized housing units 
built in the Boston area between 2003 
and 2006, according to Gornstein.

But the law has also been a boon for 
new market rate construction, account-
ing for 34 percent of all new housing built 
in the greater Boston area between 2002 
and 2006. That includes nearly 80 percent 
of all new apartments.

40B supporters are eager to get the 
message out to voters, many of whom are 
likely unfamiliar with the housing law.

In a bid to spread the word about how 
crucial 40B is to the state’s economy and 
housing market, supporters of the law are 
now laying the groundwork for a state-
wide political campaign.

Supporters Gearing Up for Fight
The Committee Against Repealing the 

Housing Law now has dozens of names 
on it, ranging from business and civic 
leaders to housing advocates and profes-
sors.

There are well-known economists and 
housing experts like Karl Case, just re-
tired from Wellesley College, and North-
eastern professor Barry Bluestone, may-

ors and city managers like Cambridge’s 
Robert Healy, as well as the leaders of 
the Greater Boston Chamber of Com-
merce, the Greater Boston Real Estate 
Board, and the Homebuilders Association 
of Massachusetts.

Gornstein said the first goal will be to 
set up a statewide network of supporters, 
reaching out to housing advocates and 
officials on local planning boards who 
understand the importance of 40B.

“Our emphasis will be on grassroots 
outreach to civic leaders,” Gornstein said. 
“There are literally thousands of people 
on the boards of selectmen, on planning 
boards. There is a lot of support among 
those groups.”

The committee believes it has public 
opinion on its side, as polls have demon-
strated significant support among Massa-
chusetts voters for additional affordable 
housing.

“Our coalition has come together at a 
time when many people are fearful about 
their jobs and their future,” Jones said in 
a recent statement. “Sixty percent of vot-
ers recently surveyed said Massachusetts 
needs more affordable housing. So, we 
must protect the law that makes afford-
able housing possible.”

Ellen Feingold, president of Jew-
ish Community Housing for the Elderly, 
helped push for the enactment of 40B 
amid an earlier housing crisis that saw 
few affordable units built in the suburbs. 
Now the treasurer of the Committee 
Against Repealing the Housing Law, she 
fears a return to those days if the law is 
repealed.

“If the proponents of repeal were 
honest, they would acknowledge ending 
it means ending the building of low and 
moderate income housing for the fore-
seeable future,” Feingold said.

Jones, Gornstein and others see some 
pretty dire consequences if the housing 
law is junked.

For starters, a repeal would throw into 
jeopardy more than 10,000 housing units 
set to be built in the coming years under 
the 40B process. As it is, housing prices 
are still out of reach for many would-be 
homeowners across the state, despite 
years of price declines amid a real estate 
downturn and now a recession, support-
ers of the housing law contend.

While the average home price in the 
state is $285,000, a family of four with an 

annual income of $65,000 can afford only 
an $180,000 home, the committee notes.

And it’s more than just a housing mar-
ket problem, but a major problem with 
the state’s economy as a whole. Given the 
high cost of housing in the Boston area, 
businesses already struggling to recruit 
workers from out of state would face an 
even more daunting challenge should 40B 
be scrapped and new housing construc-
tion halt.

“When there is significant demand, if 
supply is fixed, you get fairly significant 
price peaks,” said Chaban of Princeton 
Properties. “My great fear, if we become 
an extremely expensive place to live 
again, we will start to hear that great 
sucking sound of people leaving the Com-
monwealth.”

An Imperfect Law Defended
The Committee Against Repealing 

the Housing Law also intends to address 
head-on some of the concerns and fears 
raised by 40B opponents.

While some critics fear affordable 
units will bring an increase in a commu-
nity’s population, the current law allows 
for 70 percent of affordable units in a 
new 40B housing development to be set 
aside for those who already live or work 
in the community.

In many towns with high home prices, 
these subsidized condos and apartments 
may be the only housing that firefighters, 
teachers and town workers can afford to 
live in, according to Gornstein.

Critics are also concerned that devel-
opers use the law to run roughshod over 
the desires of local communities and earn 
huge profits from these housing deals, 
but in fact, developers must comply with 
more than 300 pages of state regulations 
when seeking permission to build under 
40B. There is an extensive public meet-
ing process, at which plans are vetted, 
and studies are paid for by the developer, 
Gornstein said.

The final permit, when granted, often 
includes as many as 30 to 50 specific con-
ditions, far more than a typical subdivi-
sion, he added. And in more than 20 per-
cent of new 40B projects, town officials 
interested in affordable housing, not de-
velopers, initiate the process.

And in contrast to any other privately 

continued on page 13



Affordable Housing Program is 
Home Grown Economic Stimulus Package 

public policy

One of the core theories of economics is the concept of 
supply and demand: all else being equal, when demand 
for a product increases, prices will rise, and when de-

mand decreases, prices fall. Applying this principle to real situ-
ations requires understanding the nuances of how supply and 

demand factors can be modified to miti-
gate the volatility of price fluctuations and 
achieve a desired equilibrium. For many 
years, the Massachusetts housing mar-
ket has illustrated an imbalance between 
supply and demand factors – prices rose 
dramatically in the mid 1990s, reaching a 
peak in late 2005/early 2006, and have since 
fallen almost as dramatically as the rise.

According to the Case Shiller Home 
Price Index published by Standard & 
Poor’s, as of October 2009 (the most recent 
data available on the Case Shiller Home 
Price Index), greater Boston home values 
have declined to the point where a buyer 
in October 2009 paid the same price as a 

buyer who purchased a house in the summer of 2003, more than 
six years ago. While this is a significant decline, Massachusetts 
home prices have fared better than some areas of the country. 
Why has the Commonwealth fared comparatively better than 
other areas? The answer lies in recognizing the economic ben-
efits provided by Chapter 40B, Massachusetts’ affordable hous-
ing program, which has served to buffer the state’s housing 
market from greater volatility.

What Caused the Price Declines
There actually are areas of the United States where home 

values appreciated in the last few years (Cumberland, MD, is 
up 28 percent; Buffalo, NY, up 22 percent; Oklahoma City up 
15 percent; and Peoria, IL, up 11 percent, according to data 
from the National Association of Realtors). But values fell for 
the majority of American homes. According to the Case Shiller 
Index, single family home values in the top 20 U.S. markets de-
clined on average by 30 percent. There is considerable variabil-
ity by region, with Florida experiencing some of the more dire 
consequences (value declines of 65 percent from their peak). 
Massachusetts fared better than most of the nation, but still ex-
perienced home value declines. The central and southeastern 
regions of the state were hit hardest (down 20 percent), fol-
lowed by Cape Cod (down 18 percent) and the greater Boston 
region (down 14 percent). The western region experienced the 
smallest decline, about 7 percent.

In a recent article by Randal O’Toole, a senior fellow with 
the Cato Institute, a correlation is made between how develop-

ment is regulated at the local level and the degree of economic 
turmoil experienced in local housing markets. O’Toole says that 
contributing factors of the market downturn may include: the 
Federal Reserve’s policy of maintaining low interest rates; the 
Community Reinvestment Act’s encouragement of lenders to 
offer loans to marginal homebuyers; and Wall Street’s failure 
to properly assess the risks of sub-prime mortgages. But these 
do not explain the differences between how various regions of 
the country have fared. “This suggests that local factors, not 
national policies, were a necessary condition for the housing 
bubbles where they took place. The most important factor that 
distinguishes [regions] is the amount of regulation imposed on 
landowners and developers, and in particular a regulatory sys-
tem known as growth management,” O’Toole says.

Ed Glaeser, director of the Rappaport Institute for Greater 
Boston and professor of economics at Harvard University, has 
discussed this issue for years and in an October 2009 essay on 
www.massgrowth.net explained that “if building is relatively 
unrestricted, then rising demand for housing leads to more con-
struction, which in turn sates demand and limits price growth. 
In places like Boston where construction is restricted, an up-
surge in demand translates directly into higher prices. Mas-
sachusetts’ bevy of land use restrictions limits the supply that 
could limit the booms in prices. …The connection between 
price volatility and housing supply provides yet another reason 
to rethink Massachusetts’ rules restricting new development. 
Those rules make our state unnecessarily expensive, and they 
also make the Massachusetts housing market more of a casino 
than it needs to be. Eliminating unnecessary rules that restrict 
new development would make the Bay State more affordable 
and less volatile.”

It is important to make note of Mr. Glaeser’s comment re-
garding the elimination of unnecessary rules that restrict new 
development. As opposed to most regulations which impose 
restrictions to development, 40B has facilitated new develop-
ment and thereby provided an economic stimulus to the Com-
monwealth.

Chapter 40B
For several decades, land use regulations in Massachusetts 

dramatically slowed development. The consequence of the con-
strained housing supply, increases in the cost of housing, de-
cline in home affordability, and volatile price swings, has been 
an unnecessarily manic state housing market.

However, the Massachusetts housing market could have 
been described as schizophrenic, if the state did not have 
Chapter 40B in its toolkit. To illustrate this point, examine the 
greater Boston region, which consists of 160-plus communities, 
and is where the majority of new construction occurs in the 

By Jon Flood and Mark Kablack
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energy code, as follows:
Training of Building Officials on •	
Stretch Energy Code provisions prior 
to implementation
Effective dates of either January 1 or •	
July 1 of any given year
A “six-month concurrency period” •	
requirement (as described above) 
beginning on the effective date.

In communities that adopt the 
Stretch Energy Code, and after the six-
month concurrency period has elapsed, 
the Stretch Energy Code becomes the 
sole energy code in effect.

Energy Codes at the Federal 
Government

Software compliance tools like RE-
Scheck and COMcheck, and useful en-
ergy code information, including educa-
tion and training material, can be found 
at www.energycodes.gov.    	     u

Harry Smith is co-chair of the Home 
Builders Association of Massachusetts 
and the owner of the Weymouth-based 
H.F. Smith Construction Company. 
Mel Fink is co-chair of the Home 
Builders Association of Massachusetts 
and a principal of Brockton-based 
Mel Fink & Associates.

state, even if the city of 
Boston’s data is excluded 
from the region’s data. In 
the greater Boston region, 
one-third of all new homes 
permitted between 2002 
and 2006 were permitted 
via Chapter 40B. When 
building under 40B, both 
affordable and market 
rate housing are built, so 
the total supply of hous-
ing increases and thereby 
moderates the volatility 
of pricing pressures. This 
buffering occurs during 
both the boom and bust 
segments of a cycle. If the 
new housing supply had 
not been created, the de-
mand for housing during 
this time would have in-
tensified price pressures and the median 
home value would have risen higher. The 
pricing peak, with the additional supply 
included, is lower than if supply had been 
further constrained; the price reductions 
are tempered during the downswing in 
the market. Thus 40B has served as an 
economic counterbalance to the prepon-
derance of other state and local land use 
controls that have perpetuated the vola-
tility in the housing market.

Chapter 40B has helped mitigate the 
home affordability gap for low and mod-
erate income residents with the construc-
tion of housing reserved for this segment 
of the population. It has also helped ex-
pand housing options and mitigate the 
affordability gap for other residents, as 
the market rate homes built within these 
communities are typically priced at or 
below the median price of a new home 
in the area, thus creating the most afford-
able new housing in many Massachusetts 
communities. With regard to rental hous-
ing, 40B has facilitated nearly 80 percent 
of all new apartment communities. The 
economic stimulus of 40B is poised to 
continue, as an additional 11,000 homes 
have been approved via the 40B process 
but have not yet been constructed.

Housing is expensive in Massachu-
setts for many reasons, including the fact 
that housing supply has not kept pace 
with housing demand – particularly for 
working families. Numerous studies have 
demonstrated that Massachusetts is one 

of the highest cost states for housing be-
cause our production of new housing has 
lagged behind the demand for housing. 
Had 40B not been available, the housing 
market in Massachusetts would have re-
alized greater price volatility due to the 
land use regulations which severely re-
strict housing supply.

Massachusetts is a desirable state in 
which to live and the benefits of Chapter 
40B enhance this desirability. There is 
an initiative to repeal 40B, which would 
remove this program from the state’s 
toolkit and thereby eliminate this buff-
ering mechanism. Without 40B, housing 
production would have been a fraction 
of what it has been over the last few 
decades, and the Massachusetts hous-
ing market could have rivaled that of 
Florida. The integrity of the 40B program 
must be preserved.  � u

Jon Flood and Mark Kablack are co-
chairs of the Public Policy Committee. 
Flood is a land and real estate 
prospector providing services to the 
commercial, industrial, conservation 
and energy sectors of the real estate 
industry, and can be reached at 
jonflood@comcast.net. Kablack is a 
principal of M.A. Kablack & Assoc., 
a Westborough-based real estate law 
firm specializing in land-use law and 
real estate development, and can be 
contacted via his Web site, 	
www.kablacklaw.com.
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The Floodgate to Municipal Litigation

Development in Massachusetts 
is frequently constrained and 
complicated by governing per-

mits and regulations. There are often nu-
merous boards and committees that sit 

in review of almost 
all development 
projects. Boards and 
committees can be 
both municipal- and 
state-based. In some 
situations, permit 
and regulatory re-

view can be redundant. In other situ-
ations, review by multiple boards and 
committees can be conflicting and con-
tradictory.

Leaders in the building and develop-
ment industry have focused on the need 
for streamlining permit and regulatory 
review.  The Comprehensive Permit stat-
ute (M.G.L. c.40B), the Office of Permit 
Ombudsman and the Expedited Permit-
ting Program (M.G.L. c.43D) are all ex-
amples of past efforts made to improve 
efficiencies within the permitting and 
regulatory arena. Numerous other efforts 
are currently underway by the Home 
Builders Association of Massachusetts 
(HBAM) and other trade associations to 
ensure that development review is made 
prompt and predictable.

When permits and regulatory approv-
als are issued and/or denied, the time 
and expense associated with appeals 
and litigation can further exacerbate the 
development dilemma, often eliminat-
ing any of the efficiencies gained in the 
efforts mentioned above. Attempts have 
been made to limit frivolous litigation 
through stricter rules on “standing,” the 
requirement to post appeal bonds, and 
the avenue of administrative appeals in 
certain instances. However, these efforts 
have fallen short of their targeted goal, 
and court dockets are crowded with land 
use litigation of one form or another.

A recent Massachusetts Appeals 
Court decision involving municipal-

based litigation further exposes the per-
ils of land development in Massachu-
setts. The case, Twenty Wayland, LLC 
v. Town of Wayland Historic District 
Commission (2009), raises the issue of 
whether an individual municipal board 
or commission can appoint its own legal 
counsel to prosecute or defend a permit 
appeal. The Wayland case will be of in-
terest to builders, developers and land-
owners generally. It will be of particular 
interest to those who have development 
projects that enjoy broad political sup-
port yet have component parts that are 
controversial to one or more groups.

The well established law prior to the 
Wayland case was that an individual mu-
nicipal board or committee had no inher-
ent authority to appoint or retain coun-
sel. In accordance with statutory law and 
prevailing municipal charters and laws, 
the power of appointment of counsel 
customarily falls to the chief governing 
officer or board of a municipality (i.e. a 
mayor in a city or a town manager/board 
of selectmen in a town). The intent of 
such customary law and practice is to 
effectively manage litigation, including 
the cost of litigation. The power of ap-
pointment of counsel is often critical to 
whether a particular case can be prop-
erly prosecuted or defended, resulting in 
a “checks and balances” system between 
the chief governing officer or board and 
numerous other constituent boards and 
committees.

The Wayland decision is noteworthy 
in that it reverses this well established 
law. In Wayland, a land development 
project involving the development of a 
new town center was the subject of per-
mit review before the Wayland Historic 
District Commission (WHDC). The proj-
ect had previously received overwhelm-
ing approval at Wayland Town Meeting 
by a vote of more than 80 percent of 
Town Meeting members in attendance. 
After a controversial hearing process 
with the WHDC, the project eventually 

received a conditional permit approval, 
limiting certain traffic improvements that 
were otherwise required in and around 
the project site. The developer appealed 
the WHDC permit to Superior Court in 
an effort to strike the permit conditions 
as invalid. 

Upon filing the appeal, the Wayland 
Town Administrator made it clear that 
he would not appoint Town Counsel or 
Special Counsel to defend the WHDC. 
As a result, the WHDC was faced with 
a pending default deadline, where non-
action would have resulted in a favor-
able ruling for the developer. At the last 
minute, a local Wayland attorney of-
fered to provide pro bono legal services 
to the WHDC and filed an answer in the 
appeal. The filed answer prompted the 
developer’s attorney, Brian Levey, Esq., 
of Beveridge & Diamond, P.C., to move 
to disqualify the WHDC’s attorney based 
upon the well established law referenced 
above, strike the filed answer, and seek 
entry of default. The WHDC argued in 
response that it had an “inherent right” 
to select its own counsel, particularly 
where legal services were provided pro 
bono (or without cost to the town).

The Superior Court ruled in favor 
of the WHDC, finding certain circum-
stances in the case to be extraordinary 
or emergency in nature, and finding sig-
nificance in the fact that legal services 
were provided pro bono, noting that 
municipal cost controls were not an 
issue in this particular case. The court 
also was influenced, at least in part, by 
the fact that the WHDC was a creature 
of statue (under MG.L. c.40C) as well 
as a municipal agency. The developer’s 
motions were denied, prompting an in-
terlocutory appeal to the Appeals Court, 
where the Appeals Court upheld the 
lower court ruling and denied the devel-
oper’s petition.

The long term impacts of the Way-
land case remain to be seen. The case 
may be viewed in limited fashion given 

By Mark A. Kablack
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Hoisting License and RRP 
Classes Offered

We’re delighted to announce the 
most recent specialized class 
we have set up for your benefit 

– the hoisting license preparatory class.
Hoisting licenses 

are required by the 
Massachusetts De-
partment of Public 
Safety in order to op-
erate various types 
of heavy duty equip-
ment in the construc-
tion and landscaping 
industry.

We received re-
quests from members 
to hold a hoisting 
license preparatory 
class for those who 
need to operate ex-

cavators, front end loaders, backhoes 
and telescope booms. The license to op-
erate this equipment is issued by the De-
partment of Public Safety (DPS), which 
processes the required paperwork for 
the license and administers the actual 
examination.

We are offering you the opportunity 
to take the preparatory class, which 
will ready you to take the DPS hoist-
ing license exam. We are offering is the 
combined 2A/1C Hoisting License class 
to prepare candidates for the Massachu-
setts Class 2A/1C license exam.

The 1C class hoisting license allows 
the candidate to operate a hydraulic 
boom with no cable, forklifts and lulls.

The 2A class hoisting license allows 
the candidate to operate front end load-
ers, backhoes and excavators. This is the 
most inclusive license. It covers equip-
ment in the 2A, 2B and 2C categories.

Typically, the DPS license exams are 
given the last few days of each month 
and are comprised of 60 multiple choice 
questions. It is your responsibility to file 
the paperwork required by the DPS with 
them before the exam. That includes:

Application for the license (available •	

at hbama.com)
Copy of DOT or Physical Card (avail-•	
able on hbama.com)
Passport-sized picture•	
A check for $75 for the license exam •	
made out to the DPS

Depending on the date you choose, 
these classes will be held at a state-of-
the-art facility in Westwood or Woburn, 
which is set up to train you properly. 

Please visit our Web site, www.
hbama.com, for all information on the 
prep class and to register for a class. 
Member fee for the class is $415 and the 
non-member fee is $435. Class time is 8 
a.m. to 2 p.m.

Our successful program for the Reno-
vation, Repair and Painting (RRP) lead 
paint classes is still being held through 
the end of April in Wilmington. Please 
visit www.hbama.com for details. If you 
are working in residential homes, apart-
ments, child care facilities and schools 
built before 1978, EPA Rule 40 CFR 745 
requires you be RRP certified by April 
22, 2010 if your work may disturb more 
than six square feet of interior and 20 
square feet of exterior lead paint in the 
aforementioned structures. Sign up now, 
take the class, become certified and 
cross that off your “to do” list.

We are planning to offer the certified 
Again in Place classes in Gloucester in 
April, so keep an eye on the hbama.com 
website for dates.

Please contact us if you seek training 
in a specific field. If there is sufficient in-
terest from members to make the classes 
worthwhile and the numbers work, we 
will try to accommodate your need.	     u

Clayton Mersereau and John Steiger 
are co-chairs of the Education 
Committee. Mersereau is the senior 
vice president and director of branch 
administration for Enterprise Bank in 
Lowell; Steiger is president of Wealth 
Planning Resources in Wellesley.

By Clayton Mersereau and John Steiger

education committee report
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the unique aspects of the WHDC under 
the historic districts statute or other 
specific circumstances of the case. How-
ever, builders, developers and landown-
ers should be concerned that this case 
may open the floodgates to municipal-
based litigation going forward. As Mr. 
Levey has opined, there may be “a po-
tential avalanche of lawsuits brought by 
any municipal official, board, commis-
sion, committee, agency or task force 
that happen[s] to disagree with another 
municipal decision or policy and [is] re-
sourceful enough to locate an attorney/
advocate willing to provide pro bono 
legal services.” Such a result could have 
devastating impacts on the effort to pro-
vide prompt and predictable permitting 
in Massachusetts.� u

Mark Kablack is a principal of M.A. 
Kablack & Assoc., a Westborough-
based real estate law firm specializing 
in land-use law and real estate 
development.

financed housing development, profits are 
regulated and audited by state officials.

There have been some allegations of 
abuse, and in many of those cases the 
committee wants to see action by state 
officials to correct the situation.

Finally, in response to the perennial 
concern that an influx of new families 
with children will send school costs – 
and tax bills – soaring, the committee 
points to a 2007 study by the University 
of Massachusetts Donahue Institute that 
found “enrollment is not the most sig-
nificant factor driving increases in school 
costs.” In fact, school costs rose steeply 
in towns regardless of whether the num-
ber of students rose or fell.

“Our view at this point [is], if you are 
going to have a ballot question, it makes 
good sense to have a serious effort to 
make sure things turn out the right way,” 
Jones said.			       u

Scott Van Voorhis is a Boston-based 
freelance columnist and writer 
specializing in banking, finance and 
real estate.

40B
continued from page  9



14	 massbuilder • First Quarter / 2010

permit office news

2009: A Year in Reflection at MPRO

The close of 2009 allows us to re-
flect on the contributions we have 
made over the passing year. At the 

Massachusetts Permit Regulatory Office 
(MPRO), we faced a number of challenges 

in 2009, including 
budgetary shortfalls 
and staff reductions, 
but we were also 
presented with a 
number of important 
opportunities. Below 
is a snapshot of our 

annual report, which discusses the activi-
ties of our office in 2009 and lays out our 
priorities for 2010.

Overview
MPRO works with businesses and mu-

nicipalities to help foster job creation ef-
forts by assisting with permitting, licens-
ing, and regulatory processes. The mission 
of the office is as follows:
1) Provide direct assistance to proponents 
of development projects;
2) Work with municipalities to streamline 
local permitting processes; and
3) Streamline state permitting procedures.

Provide direct assistance to propo-
nents of development projects

In order to create a more business-
friendly culture in the Commonwealth, 
MPRO works directly with proponents 
of development projects to provide assis-
tance with state and local permitting, li-
censing, and regulatory matters. We have 
assisted over 200 project proponents to 
navigate the state and local permitting and 
regulatory processes.

Work with municipalities on efforts 
to streamline local permitting

The Chapter 43D program enables cit-
ies and towns to identify priority develop-
ment sites, pre-zoned for industrial, com-
mercial or mixed use development, within 
which the municipality will render all local 
permitting decisions in 180 days or less. 
The Interagency Permitting Board, which 
administers the Chapter 43D Program, 

has approved one or more priority devel-
opment sites in 79 municipalities and 157 
sites statewide.

Through the life of the Chapter 43D 
program, the Interagency Permitting 
Board has issued 72 Chapter 43D Techni-
cal Assistance Grants in the amount of 
$7,022,552. In fiscal 2010, MPRO and the 
Chapter 43D Program was eliminated from 
the state budget and therefore no direct 
grants were distributed; however our tech-
nical partners, such as MassDevelopment 
and the regional planning agencies, have 
provided ongoing support to current and 
prospective Chapter 43D communities.

In addition to Chapter 43D, the of-
fice uses its Web site as a portal to pro-
vide other municipal resources including 
The Best Practices Guide to Streamlined 
Local Permitting as produced by the Mas-
sachusetts Association of Regional Plan-
ning Agencies and the Municipal Permit 
Tracking System (MPTS), a free, access-
based permit tracking application. MPTS 
has been downloaded by 430 municipal 
users to date.

Streamline state permitting
MPRO is actively engaged in a variety 

of interagency task forces that relate to 
permitting and regulation. Through these 
cross-agency task forces, the unprec-
edented high-level collaboration provided 
by the Development Cabinet, and the ef-
forts of our fellow secretariats, there are 
good reasons to believe that our state per-
mitting processes will continue to become 
more predictable and timely under the ad-
ministration of Gov. Deval Patrick.

In September 2009, the Patrick admin-
istration announced the Massachusetts 
Permitting Collaborative, a multi-agency 
collaborative offering development proj-
ect proponents a pre-application confer-
ence to review the permitting needs of 
individual projects throughout the Com-
monwealth. This effort will enable these 
projects to move more quickly through 
the review process and toward job cre-
ation.

Special Projects
In addition to the regular course of 

business, MPRO has undertaken several 
special projects that relate to permitting, 
planning, infrastructure, and land use.

Zoning reform
In 2007, then Permit Ombudsman 

(now secretary) Greg Bialecki convened 
a Zoning Reform Task Force to examine 
the current zoning and planning system in 
the state and work with the Legislature to 
develop amendments that would improve 
zoning and planning in Massachusetts. 
The task force represented a broad base 
of constituencies and met twice-monthly 
for approximately 18 months. In addition, 
18 regional meetings were hosted across 
the state to engage municipalities and 
local interest groups in the discussion. 
The legislation that resulted from the task 
force’s deliberations was filed for consid-
eration during the 2009-2010 Legislative 
session and is now pending before the 
Joint Committee on Municipalities and 
Regional Governments.

Regional planning
MPRO has begun to pilot a regional 

planning process of working with mul-
tiple neighboring municipalities on shared 
objectives. These objectives include 
an investigation regional infrastructure 
shortfalls, desired growth patterns, brand-
ing of a new technology corridor, and 
addressing the opportunities and chal-
lenges of maintaining a robust manufac-
turing sector in certain regions. We are 
also working closely with our colleagues 
at MassDOT on issues involving regional 
transportation infrastructure across the 
state including the South Coast Rail Plan-
ning Committee.

Growth district initiative
We recognize that the major impedi-

ment to streamlined permitting in Massa-
chusetts has been failure to plan ahead for 
new growth and development, at both the 
state and local levels. Under its “Growth 
Districts Initiative,” EOHED partners with 
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municipalities that have identified one or 
more areas within their communities as 
being appropriate locations for significant 
new growth, whether commercial, resi-
dential or mixed-use. Within those identi-
fied growth districts, EOHED will work 
with the community and property owners 
to make the district truly development-
ready with respect to local permitting, 
state permitting, site preparation (includ-
ing brownfields remediation), infrastruc-
ture improvements, and marketing.

To date, we have identified 19 growth 
districts throughout the state and pro-
vided over $40 million in growth districts 
infrastructure funding in these locations, 
which has created an inventory of millions 
of square feet available for new commer-
cial and housing development in the Com-
monwealth.

Recovery zone bonds
MPRO is managing the disbursement of 

$556 million in Recovery Zone Bond Pro-
grams, authorized through the American 
Recovery and Reinvestment Act (ARRA), 
supporting both public and private de-
velopment efforts by offering favorable 
borrowing rates for projects within areas 
designated as “Recovery Zones.” Six pre-
liminary awards for Recovery Zone Facil-
ity Bonds have been issued to date, and 
we continue working with project propo-
nents and municipalities to find projects 
that may take advantage of this ARRA-au-
thorized financing mechanism. Additional 
information is available at www.mass.gov/
recoverybonds.

We are hopeful that you will agree that 
our efforts have been prosperous and we 
ask for your continued support of the 
Massachusetts Permit Regulatory Office 
in 2010. A full copy of the 2009 Annual Re-
port is available at www.mass.gov/mpro.�u

April Anderson Lamoureux is permit 
ombudsman and director of the Permit 
Regulatory Office of the Massachusetts 
Executive Office of Housing and 
Economic Development.

Who should take this class?
Those working in residential homes, •	
apartments, child care facilities and 
schools built pre-1978 
Home improvement and renovation •	
contractors
Residential rental property managers •	
or owners
Remodelers and carpenters•	
Painters•	
Plumbers•	
Electricians•	
Maintenance personnel•	
Workers removing or modifying •	
painted surfaces
Anyone disturbing more than six inte-•	
rior square feet and 20 exterior square 
feet of lead paint

What activities are subject to 
the RRP program?

Remodeling and repair or maintenance•	
Electrical work•	
Plumbing•	
Painting•	
Carpentry•	
Siding and/or window replacement•	

Dust from renovations, repairs and 
surface preparation during painting activi-
ties creates potential lead hazards when 
lead-based paint is disturbed and lead-
safe work practices are not used. The EPA 
requires certification for renovation firms, 
and training and certification for reno-

vators. Prevention is the goal. Lead dust 
from renovation work can cause lead 
poisoning in children, pregnant women, 
yourself, other workers and even pets.

Overview of the 
eight-hour course

Registration and introduction (including •	
photo)
Why should I be concerned about lead •	
paint?
Regulations•	
Before beginning work•	
During the work•	
Cleaning activities and checking your •	
work
Recordkeeping•	
Training non-certified renovation workers•	
Hands-on activities, a review, and the test•	

Course Dates – subject to availability; 
classes fill up quickly
February 8, 11 (in Spanish), 18, 20, 22 
and 26
March 3, 6, 15, 20, 24 and 31
April 3, 17, 20 and 30

Class Time: Eight-hour class begins at 
7:15 a.m.

Class Fee: $195 for members; $215 
for non-members 

Registration: visit www.hbama.com 
or call Linda Donato at 508-543-6119.

Don’t Wait to Become 
an EPA Certified Renovator

The Environmental Protection Agency (EPA) Renovation, Repair and Painting (RRP) Final Rule 
40 CFR 745 requires that renovations conducted for compensation must be performed by certified 
firms using certified renovators. This includes landlords and their employees.

Renovation firms that wish to work in pre-1978 homes and child-occupied facilities must apply 
to the EPA and pay a fee in order to become certified. Renovators seeking to become certified 
renovators must successfully complete the EPA accredited renovator course.

This course was developed by the U.S. Environmental Protection Agency (EPA) in collaboration 
with the U.S. Department of Housing and Urban Development (HUD) to train renovation, repair 
and painting (RRP) contractors on how to work safely in housing with lead-based paint and com-
ply with the EPA’s Renovation, Repair and Painting Rule and HUD’s Lead Safe Housing Rule.

The Home Builders Association of Massachusetts is offering this class in a state-of-the-art facil-
ity to ensure that you will meet the required parameters set by the EPA.



When building a home, homebuyers tend to ask 

for the moon. But often, their budgets stay very 

much down to earth. 

It’s another reason traditional builders are taking

advantage of the custom capabilities of Excel Homes. 

As the largest custom home manufacturer on the

East Coast, we’ve developed state-of-the-art processes

to build the most ambitious projects with craftsmanship

and efficiency. Our engineers can even make a dream

home from your buyer’s napkin sketch – at no additional

cost. On average, that amounts to a 7-12% savings

you can pass along. 

Are custom requests driving your costs sky-high?

Stop pricing yourself out of the market and start 

your next project with Excel. We deliver to your site,

to your spec, on time and on budget. With custom

craftsmanship and options to make your reputation shine.

Our Custom
is Precision.

ExcelHomes.com | 800-521-8599
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